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EDITORIAL NOTES. 


The necessity for uniform legislation on the main branches of the 
law in the different states is something which seems to be near the heart 
of many of the leading members of the American Bar Association, and 
there have been various addresses and articles to such effect pub- 
lished in the legal journals of the country. We do not recall having seen 
the other side well presented until there came before us a copy of the 
address delivered before the Arkansas State Bar Association at its annual 
meeting. The address was by Mr. George B. Rose, and he has handled 
the subject with so much ability that it is thought proper to present his 
article, or, at least, the greater portion of it, as we find it given in the 
“American Lawyer” for October. The strongest point in Mr. Rose’s 
argument seems to be that, not only does every state have its own peculiar 
needs, but that the laws of each state have become, or are supposed to 
have become, an harmonious growth, evolved out of the conditions of the 
state, with judicial constructions that have become familiar to the Bar 
and to the people, and that these give a sense of security to property, and 
an individuality and dignity to the state itself, which would be lessened 
in every aspect by having thrust upon the state certain perfunctory legis- 
lation, only to be considered wise for it because labelled with the label of 
“uniformity.” This is not his language, but his thought. Mr. Rose 
draws lessons from the states of Greece and from the Roman Empire, 
and, while he quotes Cicero on the other side of the case, avers that the 
good time coming, which Cicero looked forward to, when there should be 
“one law for all men and for all nations,” came sooner than even Cicero 
hoped, and that then “‘in all the annals of mankind it would be difficult to 
name a period of more disheartening sterility. Art, literature, philosophy, 
perished, and beneath the sheltering wings of the ‘sacra pax Romana’ 
there remained only the universal law.” We do not think much of his 
argument on the selfish side, showing how lawyers are likely to be robbed 
of their business by the great legal trusts, which might be formed in the 
metropolitan centres, but the address as a whole is so interesting that we 
trust our readers will carefully go over it and then form their own opinions. 


The New York Supreme court, in the case of Cooke & Cobb Co., 
certainly was right in holding the word “favorite” to be incapable of 
becoming the subject of an exclusive proprietary right as a trademark. 
The question arose in a suit between two companies that used the word 
in reference to invoice files which they manufactured. The court said: 
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“It does not indicate either ownership or origin of the goods of the 
plaintiff. It is only an adjective, which, if descriptive of anything, refers 
to quality. Any one is entitled to describe the articles manufactured and 
sold by him as being favorite, or desirable, or superior, or unrivalled, or 
peerless, if he chooses to do so. The adjectives of the English language 
are the common property of all who speak and write it. There may be 
such a combination of words as would entitle a person to the use of that 
adjective in that combination, while there is an arbitrary and fanciful 
designation. * * * But the word ‘favorite,’ even in combination with 
the words ‘best and cheapest,’ indicate nothing but an owner’s apprecia- 
tion of the value or quality of the article of merchandise he offers for sale 
to the public.” 


One of our exchanges suggests that after order has been proclaimed 
in the Philippine Islands, it might be well to utilize some one of these 
islands as a Botany Bay. It is noted that Australia was originally made 
use of by the British Crown as a penal station, and that it would be not 
contrary to the enlightenment of the day to give convicts a chance in the 
open air to make men of themselves, rather than to relegate them to the 
four walls of a dungeon. We confess to having a great deal of sympathy 
with this method of treating convicts. Of course, they would be placed 
under proper surveillance, and, while their associations are bad, just as 
they are in a State Prison, yet they would have plenty of fresh air to 
breathe, they would be obliged to work to obtain their living, they would 
acquire proficiency in the handling of tools and farming implements, if 
they do not have that already, and, in thus going back to the first prin- 
ciples of imprisonment, when the world had no jails, does it not revert to 
better principles and more successful ones? The idea that anybody would 
reform in a penitentiary, or be any better when he comes out of it, is 
pretty well nigh exploded in these days. Even as conscientious and 
successful a prison reformer as Mrs. Ballington Booth finds it necessary 
to establish a colony after the prisoners have been released from their 
confinement within walls. The fact is that physical torture, such as 
follows from close confinement in a small room of stone, is not the severest 
punishment which befalls a criminal. If he has any mind worth speaking 
of he feels the separation from his old friends and haunts more than the 
imprisonment. If placed in a penal colony, this separation would seem 
to be even more remote, and his chances of getting back to old companion- 
ships would appear sc very small that he would quite certainly undergo 
the severest kind of torture. And it is the lonesomeness and distance 
from his old home, and the necessity laid upon him to earn his own bread, 
that could and would make a man of him, if there were any voice within 
calling him to a higher level of thought and to a nobler life. 


A statute requiring railroad companies to issue one thousand mile 
tickets at reduced prices is held, in Purdy v. Erie R. Co. (N. Y.), 48 L. 
R. A. 669, not to constitute a deprivation of the property of the railroad 
company without due process of law, if the company has acquired its 
property rights and franchises after the statute was enacted. 
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REMINISCENCES OF SOME FORMER MEMBERS OF THE NEW 
JERSEY BAR. 


(Twenty-seventh Article). 
GOVERNOR JOEL PARKER. 


Joel Parker, the subject of our sketch, was born in Freehold town- 
ship, Monmouth county, N. J., on the 24th of November, 1816. The 
place of his birth was about four miles west of Freehold and in the town- 
ship now known as Millstone. He belonged to a distinguished family. 
His father, Charles Parker, who was born in the same neighborhood, was 
sheriff of the county, a member of the Assembly, and for thirteen years 
treasurer of the State of New Jersey and at the same time state librarian. 
His mother was also a native of Monmouth county, and a daughter of 
Captain Joseph Coward, who served in the New Jersey state militia 
during the Revolutionary War, and also in the Pulaski Legion. He was 
actively engaged in the war, and is believed to have been in the battle 
of Monmouth. 

Joel Parker was educated at the Trenton Academy and prepared for 
college at the Lawrenceville High school. He entered Princeton Col- 
lege and was graduated there in 1839. He studied law with the late 
Chancellor Henry W. Green, and was admitted to the Bar as an attorney 
at November term, 1842, and as counsellor at October term, 1849. Upon 
coming to the Bar he opened his office at Freehold and remained a 
resident of the place for the balance of his life. 

He was elected to the House of Assembly in 1847 and served one 
year. He was appointed, by Governor George F. Fort, Prosecutor of 
the Pleas for Monmouth county in 1852, and held the office for five 
years. In 1858 he was elected Brigadier General of the Monmouth and 
Ocean Brigade. In 1861 General Parker was commissioned by Governor 
Olden to be a Major General commanding the Third Division of the 
state militia, embracing the countiés of Mercer, Middlesex and Mon- 
mouth, 

In 1862 he was elected Governor of the State of New Jersey on the 
Democratic ticket, his Republican opponent having been Marcus L. 
Ward, and he was elected by a majority of 14,597, the largest majority 
that any candidate for governor had ever received up to that time. In 
1871 he was re-elected Governor of the state, this being his second term. 

He was appointed Attorney General of the state by Governor Joseph 
D. Bedle, January 27, 1875. This position he resigned on the 5th of the 
following April. He relinquished this office because he had been 
appointed receiver of the New Jersey Mutual Life Insurance Company. 
He found that the two positions conflicted, and he resigned the honors 
and emoluments of the office of attorney general to devote his undivided 
attention to the care of the interests of the families who unfortunately 
held life policies in that company. 

He was appointed a Justice of the Supreme court by Governor 
George B. McCleilan in 1880, and at the expiration of his term he was 
reappointed by Governor Robert S. Green, and held the office until the 
time of his death, January 2, 1888. His judicial district embraced the 
counties of Gloucester, Camden and Burlington. 
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He was, in 1860, a presidential elector on the Douglass Democratic 
ticket. The three tickets in opposition to the Republican ticket were 
fused into one ticket just before the election, the Douglass Democrats 
having three electors, the Breckenridge Democrats having two and the 
Bell-Everett party two. The three Douglass Democrats were elected by 
a plurality of 4,477, Governor Parker being one who was elected. 

In 1868 he received the unanimous vote of the New Jersey delegation 
in the National Democratic Convention, in New York, for the office of 
President of the United States. In the Democratic National Convention 
which nominated Samuel J. Tilden for President, in 1876, he was voted 
for by the New Jersey delegation in that convention for that office. He 
was in that year placed at the head of the Democratic electoral ticket of 
the state and voted for Mr. Tilden for President. 

In 1843 he was married to Maria M., the eldest daughter of the late 
Samuel Gummere, who was at one time Clerk of the Court of Chancery. 
The Gummere family is one of the distinguished families of the state. 
Three children were the fruit of this union, two sons, one named Charles, 
the other Frederick, and a daughter named Bessie. Both of the sons 
are members of the New Jersey Bar. This completes the chronology of 
the family. 

The first achievement which gave him notoriety was the prosecution 
of James P. Donnelly for the murder of Albert S. Moses. Donnelly was 
indicted and tried for murder at the September term, 1857, of the Mon- 
mouth Oyer and Terminer. I will not go into the details of this cause, 
but say that Donnelly’s case was prosecuted by Joel Parker and Attorney 
General William L. Dayton, and he was defended by Amzi C. McClane, 
Governor William Pennington and Joseph P. Bradley (who was after- 
wards a Justice of the United States Supreme court). The trial was 
before the Hon. Peter Vredenburgh, a Justice of the Supreme court, and 
the Common Pleas judge of the county. Donnelly was convicted of 
murder in the first degree and sentenced to be executed. His case was 
taken up to the Supreme court on writ of error, and in that court the 
question was raised by Donnelly’s counsel that he should be personally 
present in the Supreme court during the hearing of his cause. For the 
argument of this question Colonel Joseph Warren Scott, of New Bruns- 
wick, was brought into the cause and associated with Governor Pen- 


nington and Judge Bradley. This motion was denied, and the conviction 
was afhirmed by the Supreme court. A second writ of error was taken 


to the Court of Errors and Appeals, where the judgment of the Supreme 
court was affirmed. The state had been represented in all the trials and 
hearings by Joel Parker, Prosecutor, and William L. Dayton, Attorney 
General. ; 

The Civil War between the North and South broke out in April, 1861. 
His Excellency, Charles S. Olden, was Governor of the state. He was 
a loyal Republican and devoted all his time and energies to fill the state’s 
quota from time to time, as the general government made requisitions 
upon the state for troops. No governor responded more promptly than 
Governor Olden to all the demands made upon the state for the prosecu- 
tion of the war. This he continued to do until the end of his term, in 
January, 1863. 
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In 1862 the campaign opened for the election of a governor of the 
state to succeed Governor Olden. The prosecution of the war on the 
part of the North had not been a great success. In fact, the Southern 
army, in the main, had been the victorious one. The selection of a 
governor for the state became, therefore, a very important question. The 
leading gentlemen in the Democratic party in the northern part of the 
state were Martin Ryerson, of Sussex, who had been a justice of the 
Supreme court; William M. Force, of Essex, who had been a clerk of 
the Supreme court and the ruling spirit in the Democratic State Com 
mittee for years, and Jacob Vanatta, of Morris, afterwards Attorney 
General of the state, and at that time a leading lawyer. In looking over 
the field Judge Ryerson concluded that the candidate must come from 
Monmouth county in order to win the election, and wrote to Colonel 
Force to that effect and asked him to canvass the Democratic leaders 
of Monmouth county and advise him as to the best man to put forward, 
in his judgment. Colonel Force replied to Judge Ryerson that he had 
made such canvass and that, in his judgment, he thought Joel Parker 
was the strongest man. Judge Ryerson responded to Colonel Force 
that he approved of the selection, and that he had better see Mr. Parker 
and ascertain whether he was willing to run for the office. This Colonel 
Force did and found Joel Parker at work in his profession and toiling at 
his books. He appealed to him that the nation was in the trough of a 
great civil war, and that the people of the state needed a governor at the 
head of the military arm of the state, ready and willing to draw his sword 
and go forward and help suppress the rebellion. Colonel Force got his 
consent to be the Democratic candidate for governor. This fact was 
immediately communicated to Judge Ryerson and steps were at once 
taken to bring about his nomination in the Democratic state convention. 
His nomination soon followed, and was ratified by the people at the 
November election, when he was elected Governor of the state. He 
entered upon the duties of his office in January, 1863. Upon his assum- 
ing office the mantle of Governor Olden fell upon his shoulders and he 
went forward with the prosecution of the war upon the part of the state 
as faithfully as Governor Olden had done during his administration. 
Governor Parker was in favor of the vigorous prosecution of the war; 
but, in the midst of his term, there was a decided change in his party 
upon this question. It was the presidential year, and the Democratic 
National Convention, in its platform of 1864, opposed most strenuously 
the war measures adopted by the Republican administration for the sup- 
pression of the Rebellion. 

In their platform they adopted the following peace plank: 

“Resolved, That this convention does explicitly declare, as the sense 
of the American people, that, after four years of failure to restore the 
Union by the experiment of war, during which, under the pretense of a 
military necessity of a war power higher than the Constitution, the Con- 
stitution itself has been disregarded in every part, and public liberty and 
private right alike trodden down, and the material prosperity of the 
country essentially impaired, justice, humanity, liberty and the public 
welfare demand that immediate efforts be made for a cessation of hostili- 
ties, with a view to an ultimate convention of all the states, or other 
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peaceable means, to the end that, at the earliest practicable moment, 
peace may be restored on the basis of the Federal Union of the states.” 

There was at that time in the state a very strong element in the 
Democratic party, which was then termed “the party for peace at any 
price.” This wing of the party sought the ear of the Governor and 
demanded that his executive action should follow that of the National 
party in its platform; that he must refrain from nis role as a Democrat 
advocating the suppression of the Rebellion by force of arms, and that 
he must take up the peace role and direct all his energies in that 
direction. This placed Governor Parker in the most trying position. 
The two political parties, the Republican and Democratic, were at swords’ 
points, their platforms were directly antagonistic, almost as much so as 
the struggle between the North and South. Governor Parker was a 
Democrat; he never pretended to have any affiliation with the Republican 
party. He joined his party in opposition to about all the measures which 
the National administration deemed wise to be adopted for the successful 
prosecution of the war and the suppression of the Rebellion. 

When Governor Parker was asked, as the Executive of the state, to 
say that the prosecution of the war was a failure and that further efforts 
to suppress the Rebellion by force of arms should be abandoned until 
peace measures had been tried, then the breach came. Governor Parker 
wrote to Judge Ryerson, Colonel Force, Attorney General Vanatta and 
other gentlemen of the party known to be favorable to the prosecution 
of the war, stating that the peace element of the party had become very 
strong and that they must rally to his support and sustain him in his war 
measures. This rally was made, and the Governor had at his back a 
strong party of men sustaining the vigorous prosecution of the war. 
And, while the peace platform had been ratified at the polls by a majority 
of 7,301 for General McClellan for President, at the November election, 
this made no difference to the Governor; he had hoisted his war banner 
and did not intend to pull it down as long as there was an armed man in 
the field seeking to destroy the Union. 

It was his struggle with his party in New Jersey that gave him his 
title of “War Governor.” 

[t is not my purpose to go into the details of his various actions in 
this particular. I will say that he did not get his title of “War Governor” 
because he forsook the principles of his own party and adopted those of 
the Republicans; that he never did. But he had the manhood and 
courage to rise above the peace wing of his party in this state, and in the 
nation, by going forward with the vigorous prosecution of the war until 
the Rebellion was suppressed and a lasting peace secured: which was 
the only peace which, in his judgment, could endure. When this was 
accomplished, and the Union restored, he sheathed his sword and 
returned to his law practice and his books. Was Joel Parker the Cincin- 
nati of New Jersey? 

When he was nominated for Governor in 1871, I do not know any- 
thing about the secret movements at that time. My judgment is that 
he was not a candidate; that the politicians did not nominate him, but 
that he was nominated by the spontaneous voice of the people of his 
party, which was so strong that no set of politicians, or a Democratic 
convention, could resist. 
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Upon the Bench I saw nothing of him. I had retired from active 
practice before he was appointed a Justice of the Supreme court. Chief 
Justice Beasley has spoken of his judicial career in an address delivered 
in the Court of Errors and Appeals, and, as this is the highest authority 
which we could have, I have appended the same in a note.* 

The legislature, at its session in 1865, made an appropriation for 
the removal of the remains of John Hart, one of the signers of the Declara- 
tion of Independence, from a farm burial ground, where they rested 
without any proper stone to mark the spot, and to have them removed 
and a suitable monument erected. To accomplish this purpose the legis- 
lature designated Jacob Weart, of Hudson; Charles A. Skillman, of 
Hunterdon, and Zephaniah Stout, of Somerset, commissioners to carry 
its will into execution. The commissioners performed their duty by 
removing the remains of Hart to the burial ground connected with the 
First Baptist Church, of Hopeweil, and by erecting a suitable granite 
monument over the same. The work having been completed, July 4, 
1865, was selected as the day of dedication and Governor Parker was 
chosen to deliver the oration and eulogy. He accepted the invitation 
and prepared for the occasion an address which was the best effort of his 
life. The proceedings and address were published in a pamphlet. The 
edition of this pamphlet was soon exhausted and it has now gone through 
its second edition. The closing paragraphs of the oration, prepared and 
delivered at the close of the Civil War, and while the Union army was 
returning to the respective states, from which it had been recruited, show 
very clearly the true sentiments of this loyal Governor and the principles 
which ruled his conduct in the execution of his office of Governor. The 
following are the paragraphs: 


*On the 2sth of January, 1888, in the Court of Errors and Appeals, upon the presentation of resolu- 
tions of the Bar of the state upon the death of the Hon. Joel Parker, Chief Justice a said : 

“The sorrow and regret expressed by the Bar at the death of Mr. Justice Parker is, I am sure, 

yvarticipated in to the full by every member of this court. In common with our fellow citizens at 
arge, we feel that the loss of one so truly distinguished by a life devoted to the public service is a 
calamity to every inhabitant of the state; and yet, while as individuals we share in this common grief, 
we cannot but be aware that as judges we have sustained a particular bereavement. 

‘The deceased was our associate and co-laborer and we could not fail to feel that his presence 
strengthened and dignified every court in which he sat, He had many judicial qualities of a high 
order, Foremost among these was his profound sense of the obligations of his office, In his position 
on the bench, as well as in all other offices filled by him, he gave himself to it with all his strength. 
This made him a strenuous worker. It was at first thought that in the trial of causes he was some- 
what slow and dilatory, but it was soon found that this was the result. not of indolence, but of indus- 
try, for, if he procrastinated, it was with the eons of mastering the facts and the law in all their de- 
tails. The result was that a litigant was seldom injured by his mistake. So this sense of duty ap- 
peared to keep his mind open to the just influence of argument and advice: he was the opposite of an 
seenlopates man ; he was as one determined to be right, and he willingly accepted any aid to that 
end. 

‘* Another judicial qualification of prominence was his wide knowledge of men and their affairs. 
He was versed in the various transactions of business, and he read human nature easily by the light of 
a great experience. This was the groundwork of that common-sense for which he was so conspicuous, 
and whose conclusions were generally as reliable as the deductions of a more elaborate logic. He 
reached the justice of the case before him as if by instinct. and in this important respect he was not 
often in error. He was a hater and punisher of fraud in all its forms, and he loved truth and honesty 
as only a good man can. Such qualities as these, both moral and intellectual, would make any man, 
as they made him, a figure of prominence on any judicial bench 

‘Then, too, his character was such as to give weight and authority to the magistracy of which he 
formed a part. That he was honest; that he meant to do right; that his motives were pure, no one 
ever questioned. He had, and justly had, the wy Oe confidence of all ranks and conditions of men. 
It may be said, with almost literal truth, that he had no enemy, and that every man who was worthy 
of his acquaintance was his friend. 

‘The assent of a man thus respected and reverenced gave a moral as well as a legal force to every 
judicial decision in which he pee ted. 

‘*In his manners he was affable, but dignified ; in social intercourse he was amiable and friendly, 
even zealous in rendering assistance to those who deserved it. No man was less censorious, and he 
was lenient to the foibles of others. so that his estimates of men, while they were judicious, were kind. 

‘‘Such a man as this was entitled to respect, esteem, affection, and I am sure that I express the 
eommon sentiment of this court when I say that every member of it is deeply conscious that by his 
lamented death he has lost an admirable associate and a loyal friend.”’ 
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‘As New Jersey was among the foremost in the struggle which ended 
in the formation of the Union, so has she been among the most earnest to 
preserve it. While the maintenance of peace seemed possible, she labored 
perseveringly to that end; but when the insurgents fired upon the flag 
which is the emblem of our nationality, her people arose as one man, 
and, at the call of the authorities, thousands rushed to the scene of the 
conflict, nor did she relax her efforts so long as an armed foe defied the 
authority of the Government. No troops have behaved with greater gal- 
lantry. There is not an instance of a New Jersey regiment leaving the 
field in confusion and without orders. They were with Kearney in the 
Peninsula, with Mott at Petersburg, with Torbert in the Valley of the 
Shenandoah and with Kilpatrick in his triumphant march through the 
South. 

“For the preservation of the Union, which John Hart and his com- 
peers labored to establish, they bared their bosoms in the forefront of 
danger in almost every battlefield of the war. Having finished their 
work, they are now returning to their homes. Let them be welcomed 
with every manifestation of joy. Let age and youth, manhood and 
beauty, vie with each other in doing honor to these brave men. Let bon- 
fires and illuminations, the sound of music, the roar of artillery and the 
loud huzzas of a grateful pecple greet them. 

“And now that the war is over, the nation will resume with vigor the 
great race of civilization and progress. ‘Those who participated in the 
rebellion acknowledge that they have been thoroughly defeated and are 
sincerely anxious to renew their allegiance. The magnanimous terms 
extended by Grant not only disbanded the rebel armies, but completely 
disarmed the passions and prejudices of the people. No tongue can 
describe the suflering thev have endured for the last few years. Let a 
spirit of kindness and charity, so far as is consistent with justice and the 
public welfare, be extended to a fallen foe, and soon the wounds made by 
the ravages of war will be healed and bound together in cordial union; 
the United States of America will speedily become the great power among 
nations. 

“And now, my friends, our duty is performed, and we will soon leave 
this consecrated ground. This monument may crumble and decay, but 
the fame of him whose remains are here entombed shall never die. The 
historic page wili speak of him to posterity. May we not hope that, after 
all now here assembled shall have passed from earth, in the far-off 
centuries, future generations shall stand by this tomb, dedicated to virtue 
and patriotism, and, as they contemplate the character of whose dust 
lies beneath this monument, draw inspiration from this hallowed spot; and 
here, beneath the shadow of this temple dedicated to Almighty God, 
renew their vows and swear that his work shall never perish, and the 
Union shall be perpetual?” 

The above are golden words. After they were uttered Joel Parker 
needed no one to prepare his epitaph, for he had penned it with his own 
hand. 

by resolution this oration and eulogy on Hart was repeated by 
Governor Parker before the two Houses of the next legislature, in 1866. 

After the services of dedication had been concluded the whole assem- 
blage went to the spot where Hart had resided, and there the people of 
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the neighborhood had erected a large bush house and the ladies from 
every direction brought provisions, and all assembled broke bread 
together. At this gathering Governor Parker was the crowning figure. 
We had toasts, speeches and music, but nothing delighted the Governor 
so much as to see that the most humble were gathered in to partake of the 
feast. His manhood never shone so brilliantly as on this occasion. He 
poured out his whole heart and soul in joy and ecstasy; in fact, it was the 
happiest day of his life. 

At this celebration his inspiration for the work of the erection of the 
battle monument at Monmouth was enkindled. A few years later he went 
forward with the work, and never ceased his efforts until the money was 
collected for the erection of the monument, and the monument erected 
and dedicated. It was not my good fortune to be at Freehold at the 
time of the dedication. [| presume the occasion was another field day for 
the Governor, but I have no idea that he drew from it that zest, spirit and 
inspiration which crowned his efforts at Hopewell. 

Joel Parker in person had a very imposing appearance. He was over 
six feet in height; a man of large frame, not corpulent, but well propor- 
tioned, and had enough of military practice to give him an air of confi- 
dence and a feeling of great respect for the people. He loved humanity. 
He loved the people of his native state. He was born a leader and ruler 
of mankind. He did not stoop in his life and action, but said to every 
one, ‘Rise higher.” So he did not go down to the level of the masses 
of the people, but said to them, “Come up to a higher standard,” and that 
standard he fixed. 

He had a broad philanthropy and great charity for all. He loved 
honor, he loved honesty, he loved truth, he loved virtue, he loved liberty 
and he loved a broad and noble humanity. How could such a man fail 
to be a successful ruler, embracing these noble qualities? And he did not 
failasaruler. Taking office as Governor when the nation was plunged 
into a great civil war, he directed all his energies as governor to raise the 
troops to prosecute the war and restore the Union. This work was 
nearest to his heart, and everything else was subservient to it. In civil 
matters he advocated those measures that were best calculated to promote 
the happiness and welfare of the people. He advocated prison reform; 
the school for the reformation of young persons not yet hardened in 
crime. He recommended a broader and larger field of education in our 
common schools, and went so far as to advocate measures on the part 
of the state which would eventually bring free schools, supported by the 
state treasury. ‘This matter has gone so far already that our public free 
schools are greatly aided by the state treasury. He recommended great 
economy in the administration of public affairs. He was a firm advocate 
of honest and vigilant office holders, looking out for the interest of the 
people. He detested frauds in elections, and believed that no people 
could be prosperous and happy without a pure ballot box, and to corrupt 
the ballot box was to poison the government at the fountain head of 
the stream, and that the poison, if the dose was large enough, would 
destroy any people. 

In his appointments to office he was very happy in his selections of 
officeholders. A governor need not wish for any greater fame than the 
fact that he gave to the state Chief Justice Mercer Beasley, during his 
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first term, and Chancellor Theodore Runyon during his second term. 
He did not claim to be a genius. He did not claim to be the greatest 
advocate at the New Jersey Bar. He did not claim to be its most pro- 
found jurist on the Bench. But he did claim that no man had greater 
love and respect for the people of the state; that no man was more inter- 
ested in the welfare of the whole people of the state, and that no man 
labored harder to give the people a good government and to care for their 
material interests. 

If we could commune with Joel Parker’s spirit, and ask him for a 
sentiment nearest to his heart, he would doubtless reply: ‘““New Jersey, 
my native state; the state I loved so well; her laws and institutions; the 
noble people who form her commonwealth: to that state and people I 
devoted the energies of my life. To advance the state in everything that 
goes to make a people happy and prosperous was the ruling passion of 
my whole career. The federal union of the states; may this union be 
perpetual and her people rank among the foremost of the world.” 

JACOB WEART. 
Jersey City, October, 1900. 


UNIFORMITY OR DIVERSITY ? 


By Grorce B. Rose. 
(An Address Delivered Before the Arkansas State Bar Association, Little Rock). 

There is now great enthusiasm for uniformity in state laws; the 
largest committee of the American Bar Association is devoted to that end, 
many of the ablest lawyers in the country are earnestly working to secure 
it, no voice has been faised against it, and it seems to be generally 
assumed that such a consummation is devoutly to be wished. But, as 
the conscious movement has not advanced beyond the passage, in a few 
states, of a most admirable codification of the law of bills and notes, it is, 
perhaps, not too late to inquire whether the end aimed at is either prac- 
ticable or desirable. 

A general resemblance between state laws is inevitable. Though 
divided into many commonwealths, and though the products of our 
several sections differ as widely as if they came from the remotest regions 
of the earth, we are in thought and feeling essentially one people, and the 
railroad and the telegraph rivet each day more firmly the bonds that unite 
us in an indissoluble union. The federal constitution only requires that 
the governments of the states be republican in form. They are free to 
choose any republican government they prefer, from the iron oligarchy 
of Sparta to the unbridled democracy of decadent Athens, and yet their 
constitutions are substantially the same. With an almost unlimited choice 
before them they have selected a common pattern, with differences that 
are hardly noticeable to one who is not a lawyer. To the foreigner this 
seems to betoken a pitiful lack of inventive genius. He classes our con- 
stitutions, all as similar as so many peas, with our cities, all laid out on 
the monotonous plan of a checker board, and deems them conclusive 
evidence of a commonplace intelligence. In this he is mistaken. Their 
similarity only proves that we are one people, with the same intellectual 
basis and the same traditions of government. Our state constitutions are 
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alike, not so much because one is borrowed from another as because they 
are the development of the same principles, which we have inherited from 
our English ancestors, and which have grown and expanded with succes- 
sive generations. And it is because they are a native growth, sprung from 
the very heart and brain of the people, that they remain firmly fixed while 
the theoretic constitutions of France succeed one another in an ever vary- 
ing procession. Occasionally a state calls a convention and changes its 
constitution, but the differences are always so slight that one beyond its 
borders is apt to wonder why so much trouble was taken for so inapprecia- 
ble a result. Still, when we examine the several constitutions carefully, 
we find that no two are alike, and that the same provision frequently 
receives a different construction at the hands of different appellate courts. 

There is the same general tendency toward uniformity in state laws. 
The jurisprudence of substantially all the states is founded on the common 
law, and the decisions in one are gladly cited in the others. So, too, when 
a new statute is found to work well, it is apt to be introduced into other 
states, with such changes as may be deemed expedient. The similarity 
thus brought about needs no encouragement and no defense. It is as 
inevitable as fate, as irresistible as the onward march of time. It matters 
not whether it meets with our approyal or our censure. Its foundation 
lies as deep as human nature and the operations of the human intellect. 
You might as well stand before a tree and tell it to cease to grow as to try 
to prevent this equally natural growth of our jurisprudence. 

It is only recently that there has arisen a determination to give this 
tendency a conscious impulse, with the avowed purpose of producing 
uniformity in the laws of the several states. Can anything substantial be 
accomplished in that way? 

You all remember the old story of how, in the retirement of his cell 
at the Yuste Monastery, Charles V., to whose world empire we have just 
given the final blow, whiled away the tedium of his vacant hours by trying 
to make a number of clocks keep the same time; and he who for so many 
years had been the arbiter of the world’s destinies was baffled in the 
attempt. If it was impossible to make a few mechanical devices, whose 
screws and cogs were all beneath his hand, move in concord, how is it 
possible to make over forty legislatures, composed of the most heteroge- 
neous and discordant elements, work in harmony? We all know by multi- 
fold experience how difficult it is to secure the passage of the’simplest act 
without numerous amendments, many of them wholly unconsidered and 
improvident. It is doubtful whether any amount of labor could assure 
the passage of a single uniform law in all the states. If it were agreed 
upon by every jurist in the land, some legislator, most likely some incipient 
member of our own profession who sought the distinction of originality, 
would propose, without one moment’s thought, an amendment altering its 
entire scope, and his motion weuld be passed almost without debate. 
And if the leaders of the bar imagine that they have any great influence 
with the lawmaking power in these days they are sadly mistaken. On 
the contrary, they are generally looked upon with distrust as the repre- 
sentatives of corporate greed, and a sinister motive is supposed to lurk 
under their most disinterested recommendations. 

And if we succeed in getting our uniform enactments passed, how 
are we going to secure a uniform construction? The defects of human 
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speech are such that it is impossible to employ language incapable of 
being differently construed. ‘The Supreme court of each state must con- 
strue its laws. It must construe them according to its own conscience, 
and we know that those acts like the statute of frauds and the statute of 
limitations, which exist in many states in identical terms, have received 
widely variant interpretations. There is no constitutional tribunal for 
reconciling such differences, nor is it likely that one will ever be estab- 
lished, or be efficient if it were. 

There are many reasons why similar statutes passed in different states 
would be differently construed. Not only is every court bound to con- 
strue statutes according to its own conscience, accepting aid from the 
tribunals of other states, but not submitting to their dictation, but fre- 
quently their constructicn is affected by preceding laws peculiar to that 
commonwealth. 

Each state has a complex system of judicial polity, the result of many 
years of growth and development, and each new law that is passed must 
be so construed as to form an harmonious part of the whole. The new 
stone which the courts receive to be put into the structure of the law must 
be fashioned to suit the edifice that they are rearing. Any other method 
of construction would bring about untold evils and inextricable confusion, 
and as the judicial history and policy of each state differs from the rest, 
acts couched in the same language must receive a different interpretation. 
To avoid this difficulty the friends of uniformity would have to wipe out 
all the past, and start with a tabula rasa; and then how long could they 
succeed in driving abreast their unruly team of some fifty horses? 

Another consideration which would prevent a uniform construction 
of uniform laws is judicial vanity. Judges, even the greatest, are but 
men, with man’s weakness, of which one of the greatest is vanity. And 
this vanity keeps them from following strictly in one another’s footsteps. 
Each has some desire to distinguish himself by the originality of his 
views, and to show the errors into which a brother, particularly in another 
state, has fallen; and until this element of human nature is eliminated it 
will be useless to look for uniformity of construction. 

In the respect in which uniformity of the law is most desired it is 
going to be most difficult of attainment—in marriage and divorce. In 
the Middle Ages marriage was changed from a simple contract to a sacra- 
ment, indisSoluble save at the papal pleasure. This, no doubt, added 
something to its binding obligation, but it has been, and is still, the cause 
of untold anguish, chaining countless couples together whom nature 
never intended to be united, and condemning one or both to a life of 
wretchedness and pain. It is not surprising that the world has revolted 
against so unnatural a system, and America, as the home of freedom, has 
led the revolt. But in some of our Eastern states the conception of mar- 
riage as an irrevocable sacrament still persists and is reflected in their 
laws. Inthe West we have found that it can do no good to keep couples 
together whose union can result only in sorrow and outrage, and that it 
is better for public morality that those who are separated in fact should 
be allowed to form legitimate unions. The reform is a salutary one, 
though South Dakota perhaps errs as much in pushing it to an extreme as 
South Carolina in adhering to the mediaeval conception. On matters 
touching the vital relation of marriage, which stands as the very base of 
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organized society, legislation must reflect faithfully the sentiments of the 
community, and it will require many years to bring about that concord 
of public opinion without which uniform laws are neither possible nor 
desirable. 

But suppose the impossible were achieved, that we had succeeded in 
attaining uniform laws, what would be the advantage? 

The great plea for uniformity in state laws is that a man in one state 
may know what are his property rights in another. But this is an egre- 
gious fallacy. No man knows all the law of any community, and none 
knows much of it without the study of a lifetime. The question, then, is 
not whether a business man shall know his rights of property in another 
state, but whether he shall apply for advice to the lawyer at home or to 
the lawyer practicing in the commonwealth where the property lies or the 
contract is to be performed. The Constitution of the United States guar- 
antees to every person life, liberty and property in every state, so that the 
citizen of one is in no especial peril because he does not understand the 
jurisprudence of another. If a layman, he never understands that of his 
own commonwealth, and must seek legal advice whenever an emergency 
arises. 

Hence, if uniformity of state statutes were secured, its only result 
would be to enable a lawyer in one state to give advice and to practice in 
another; but so long as the human intellect remains a vital and self-acting 
agent and not a mere machine moving at the dictate of a master, each 
enactment would be differently construed in the several states, and the 
seeming uniformity would only be a pitiall. Seeing that another state 
1ad a statute similar to his own, the lawyer would assume that its effect 
was the same, and would be led into mistakes fatal to his client’s interests 
—mistakes into which no reputable practitioner in the courts of that state 
could fall. 

There are few acts that could be uniform in their operation to a 
certain extent. Identical forms for the acknowledgment of deeds might 
be prescribed. But even there the advantage gained would be but trifling. 
If the acknowledgment was in exact accordance with the statutory form 
the lawyer in another state could tell that it was good; but in the cases 
where a lawyer’s opinion 1s really needed, where there is a divergence 
from the statutory prescription, only he who was familiar with the state 
decisions could tell what would be its effect, and the attempt of the non- 
resident attorney to advise his client would most likely result in disaster. 
In these days, too, when so many publications put the forms of 
acknowledgments within the reach of all it is doubtful whether the 
improvement would be worth the trouble of securing it. 

No, it is not a question of the layman’s knowing his property rights 
in another state. He never knows them anywhere. It is purely a ques- 
tion between lawyers. Is it best that state laws be brought into such a 
similitude that the same lawyer can attend to his client’s business in all 
the states? If so, is the benefit so great as to recompense the herculean 
labors involved in the attainment of uniformity? 

As De Toqueville remarked in the infancy of our commonwealth, the 
Bar are its natural leaders. Ina republic ruled by law alone, the men who 
administer the law necessarily have a prepondering influence. If you 
struck from our history the names of the lawyers who have molded our 
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institutions you would have little left. In point of information the Bar 
have been superior to the average of the community; their work brings 
them in close touch with their fellow-citizens; and the habit of public 
speaking gives them a readiness in dealing with public questions possessed 
by no other class. On the whole, their influence has been on the side of 
justice, enlightenment and progress. One of the worst signs of the times 
is the decaying influence of the Bar. Their political power is passing into 
the hands of the boss and the demagogue, while their social prestige is 
waning before the new aristocracy of wealth. ‘This is due to many causes, 
notably to the railroads, which, by enabling them to practice over a large 
territory, tend to collect them at the centers of population and withdraw 
them from the rural districts; and each good lawyer who is withdrawn 
is a beacon of safety that is extinguished, to be replaced by some ignis 
fatuus of a demagogue. 

Uniformity in state laws would aggravate this evil a hundredfold. It 
would make the law a trust administered solely in the large cities. Then 
the lawyer in New York or Chicago would have no need for his colleague 
in Iowa or Nebraska. Being at the great centers of commercial and 
financial activity, he would control all the business of importance, leaving 
to his less fortunate brother little more than the resources of the scavenger. 
This would compel every lawyer of talent to move to some metropolis, 
and the pernicious consequences to civic life would soon be apparent. 

It is readily seen how the lawyers in the large cities would be benefited 
by a uniformity that would make their practice universal, and enable them 
to monopolize legal business. But where would be the benefit to the 
community at large? Would it be enabled to procure legal services at a 
cheaper rate? Those who have experienced the charges of metropolitan 
Bars may be disposed to doubt it. Would cases be better attended to? 
Those who are familiar with the laborious and earnest services of the rural 
Bar, those who have seen the man of a few retainers and with the time to 
master all the law and the facts of his case, conducting it in court, may be 
inclined to question it. In these days the trusts are crushing the indi- 
vidual, the great department stores are ruining the commercial life of our 
cities, and the adoption of uniform state laws would reduce the Bar to the 
same condition. There is just complaint that the law is now becoming a 
mere trade, but then it would be a trade in the hands of a trust, with head- 
quarters in the financial centers, and the influence of the Bar on social and 
political life would be reduced to a minimum. Fortunately there is no 
present danger of such a consummation. Similar as are the laws of the 
several states, they are yet sufficiently diverse to require the retention of 
local counsel in all seriously contested cases, so that every state has a 
strong Bar, which, however, has too great a tendency to congregate at the 
centers of population, and is no longer equally diffused throughout the 
commonwealth. 

Another result of uniformity would be stagnation. The uniform 
precludes the original. We could have uniform state laws only while all 
the states stood still. If one took a step forward the uniformity would be 
broken. The proud boast of the common law that it is a thing of 
unlimited growth and infinite capacity for expansion would be no longer 
true. The difficulty of procuring the concurrence of so many independent 
legislatures in any common innovation would be so great that either there 
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would be no advance or one state would move forward alone, thus destroy- 
ing the compactness of the phalanx. If we once attained uniformity we 
should have to write finis in the book of law, or all our work would be 
undone. 

In only one way could we attain uniformity and yet preserve elasticity: 
we could abolish all our states and become a single commonwealth under 
one central government, like the French Republic, but it is not likely that 
the wildest theorist would desire so fundamental a change. 

And it was simply because uniformity of state laws is not desirable 
that the great men who framed our constitution builded it as they did. 
It was their purpose that local self-government should be the corner- 
stone of the edifice. They mtended that each state should grow along the 
lines of its own natural development, that they should be sisters bound 
together in loving union, aiding one another in the upward path, but 
each with individual features and a character of her own. If they were 
to be all alike, why maintain their separate existence? If uniformity of 
laws and institutions is desired, it would be best to take from the states 
the legislative function and reduce them to the condition of departments. 

The decline of the state governments is one of the evils of our time. 
It was predicted by Jefferson, who foresaw that the Federal government 
could offer so much greater rewards that most of the talent of the country 
would be enlisted in its service, and the state governments would be in 
danger of falling into contempt. That peril is now upon us. The states 
no longer make the laws with care, nor administer them with efficiency, 
and each year the citizen looks more and more to the government at 
Washington for the redress of his grievances and the protection of his 
rights. This is not as it should be. The Federal government should 
have all the powers that it now possesses, and others, too, if needed to 
maintain our imperial nationality. And the only effectual method of 
dealing with the trusts that are crushing our industrial life seems to be to 
confer on the National government the power of preventing monopolies 
within state limits. But, in the meantime, we should never lose sight of 
the fundamental Anglo-Saxon principle of local self-government. The 
dignity and importance of the states should be maintained; they should 
have an individual growth and separate laws and institutions developing 
along independent though concordant lines. They should not be oxen 
driven beneath the heavy yoke of a dull uniformity, but coursers freely 
racing to the goal. 

And it may not be amiss to consider what effect uniformity of laws 
would have on general culture. One of the greatest menaces to the 
intellectual life of to-day is the tendency in all things to uniformity. 
Stagnant uniformity may produce a Li Hung Chang, but it can never 
produce a Washington or a Bismarck, sprung from a nation of many 
states, each with separate laws and institutions. When Shakespeare and 
his contemporaries made English literature the foremost in the world 
there were substantially as many systems of law in England as there were 
manorial holdings. 

Nothing so awakens the intellect as contact with people of different 
ideas. It is often made a matter of reproach to Americans that they go 
abroad before they have explored every nook and cranny of their own 
immense domain. But this reproach misconceives the usual purpose of 
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travel, which is not to learn geography, but to broaden and quicken the 
mind by contact with races whose manners, customs and institutions are 
different from our own. As the American people are very similar in all 
sections, this result can be achieved only in a limited degree by travelling, 
however extensively, at home; and to have the opportunities still further 
restricted by destroying the individuality of the laws and institutions of 
the several. states could but tend to bring us to that sad level of the 
universal commonplace anticipated by Professor Goldwin Smith, when he 
said that he expected to live to see the last poet and the last horse. 

We owe our culture and our civilization chiefly to the Greeks and 
to the Italians of the Renaissance, and then every town and hamlet was 
the seat of different laws, different arts, different institutions. When the 
Athenian quitted the narrow bounds of Attic territory he saw within the 
radius of a few miles, Sparta, where a handful of warriors, never exceed- 
ing two thousand in number, and sometimes reduced by war to a mere 
handful, dominated the whole of Greece by their discipline and courage; 
Corinth, whose commerce and voluptuousness went hand in hand and the 
worship of Venus was the national cult; Arcadia, the land of pastoral 
poetry; Thebes, ruled by a large-limbed and stupid oligarchy, who were 
yet capable of the heroism of Epaminondas; Delphi, with its priestly 
dominion; Samos and Miletus delighting in all the refinements of Oriental 
luxury; and a hundred other states, each differing from the rest. So it 
was in Renaissance Italy. When the Florentine issued from his gates he 
might go to Venice, the most sagacious oligarchy that the world has ever 
seen, holding its proud course, unaltered mind and constant ebb and flow 
of surrounding things; to Milan, the seat of the crime-stained tyranny of 
the Sforza and the Visconti; to Rome, with its sublime traditions and its 
theocratic empire; to Naples, where the Norman invaders had established 
the feudal system as firmly as the same conquering race had fixed it in 
England; and to countless other cities whose manners and institutions 
presented an infinite variety. In such surroundings stagnation was 
impossible; at every turn there was something to surprise, to awaken 
thought. Within the distance of a few miles there were more differences 
of ideas, customs and laws than we should now find in going half round 
the world. Each day the flint and steel smote together and the fire of 
genius flashed. 

The conditions of the Roman Republic were about the same—on the 
north the Etrurians, that strange race whose language still defies the 
savants that have compelled the tombs of the Pharoahs and the palaces of 
Sennacherib to give up their secrets; on the south, the cities of Magna 
Graecia, with all the luxury of decadent Greece; in the mountains the 
fierce Samnites and the pastoral Sabines, while behind them all was the 
ever-menacing cloud of the Gallic invasion. 

Cicero looked at this diversity of laws and institutions, and it was 
hateful in his sight. In a burst of never-to-be-forgotten eloquence he 
hailed the coming of the time when there should be one law for all men 
and all nations. 

It came sooner than he hoped, when the Roman Empire extended to 
the farthest confines of civilization and the Roman law was administered 
in the remotest provinces; and in all the annals of mankind it would be 
difficult to name a period of more disheartening sterility. Art, literature, 
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philosophy, perished, and beneath the sheltering wings of the sacra pax 
Romana there remained only the universal law. 

We are now involved in a similar movement, of which the search for 
uniform laws is but a single manifestation. Uniformity is so much more 
convenient than diversity that as civilization grows older men inevitably 
advance toward it. To make their road smoother they level the moun- 
tains and fill up the valleys, and when their work is done they wonder 
that greatness and beauty have vanished from the earth. When the 
modern democratic movement has run its course, when all lands are flat 
and all roads cross one another at right angles, we may find that grace 
and dignity have passed from human life, and may regret the days when 
uniformity was not so complete. The diversities of the laws and customs 
of our several states are not enormous, but they are something; and in 
their effect upon the mind they have the advantage of a gently rolling 
savanna when contrasted with a plain’s unbroken flatness. 

No one can escape the continuous pressure of our vast and almost 
universal civilization. With resistless force it molds us all after the same 
pattern, compelling us to adopt the same manners, to wear the same 
clothes, to think in the same way. It encircles the globe, and only the 
savage cowering in the depth of his forest can escape its influence. Its 
tendency is everywhere toward uniformity. It robs the individual of his 
individuality, and prepares him to be a factor in the great socialistic state 
of the future, where men shall cease to exist save as portions of an all- 
powerful economic machine, and all shall be bowed beneath the yoke of 
the most hateful despotism that was ever dreamed of—the rule of* the 
uniform commonplace. 

Against this tendency every man should struggle, endeavoring with 
all his might to be himself, to maintain his own individuality; not seeking 
mere eccentricity for its own sake, but striving for the harmonious devel- 
opment of all his faculties, aiming, above all things, to be a man, not an 
atom of the mass. And the states should do the same, each erecting its 
own judicial fabric upon its own foundation, getting its materials where 
best it can, but adapting them to its own architectural plan, so that its 
edifice may have unity, symmetry, beauty and individual character. Then 
we shall have an indissoluble union of states, not only indestructible, but 
worthy of preservation, and citizens who have merited their freedom. 


KRUEGER V. COUNCIL OF BOROUGH OF CHESILHURST. 


(N. J, Supreme Court. Feb, 26, 1900.) 

Borough council—Powers—De- to declare an office vacant. If it 
claring office vacant—Hearing.— has, it cannot do so without a hear- 
Under the general act of 1897 (P. ing, on notice to the incumbent, if 
L., p. 285) it is doubtful if a bor- practicable, and proof of facts 
ough council has power in any case legally warranting such action. 

Certiorari by the state, on the prosecution of Frederick Krueger, 
against the council of the Borough of Chesilhurst, to review a resolution 
of the council of Chesilhurst. Resolution set aside. 

Argued November term, 1899, before Garrison and Collins, JJ. 

Mr. William J. Kraft for prosecutor. 

Mr. John F. Harned for defendant. 
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COLLINS, J.: The prosecutor was, in March, 1898, elected collector 
of the Borough of Chesilhurst for a term of three years. On September 
28, 1899, being then in possession of the office, and exercising its duties, 
he sent to the borough clerk a communication as follows: “Sir: I here- 
with give you notice that my temporary residence during the winter of 
1899 will be No. 227 North Front street, Camden, N. J., to which place I 
wish all communications in regard to official business forwarded.” Ata 
meeting of the borough council, held October 14, 1899, this communica- 
tion was read, whereupon the following resolution at once was introduced 
and adopted, viz.: “Whereas, Frederick Krueger, the collector of the 
borough, has removed from the borough to the City of Camden, and is 
not now a resident or citizen of said borough, and has entirely abandoned 
his said office: therefore, be it Resolved, That the office of collector be, 
and the same is, hereby declared vacant.” ‘he prosecutor attacks this 
resolution as ultra vires, and as having been passed without notice to him. 
Unless the organic law of Chesilhurst requires that its collector shall be 
a resident of that borough, and unless the communication sent to the 
clerk by the collector is a conclusive admission that he has ceased to be 
such a resident, the resolution is clearly invalid. In the general act of 
1897 (P. L., p. 285), now governing all boroughs, there is as to the col- 
lector no express requirement of residence. The defendant refers to 
section 3 of the act, but it is plain that the provision of that section that 
“all of said officers except the borough attorney and borough engineer 
shall be residents of the borough” applies only to certain officers pre- 
viously named in the section, for in the same sentence it is provided that 
“all said officers shall hold office during the pleasure of the council,” 
whereas the collector and many other officers not named in the section 
hold for fixed terms. Under the maxim, “Expressio unius exclusio 
alterius,” the requirement that certain officers must be residents would 
seem to indicate that no others need be. If, however, we may imply as to 
elective officers a requirement of residence, legal residence only is surely 
sufficient. When the prosecutor wrote that his temporary residence for 
the winter would be Camden, he meant simply that he would be com- 
morant there. Counsel for defendant says in his brief that the distance 
between the two places is twenty miles. I suppose that we may take 
judicial notice of that fact. In these days of rapid transit the prosecutor 
can transact his business as collector without inconvenience to the citizens 
of Chesilhurst, although his “temporary residence” is in Camden. At all 
events, a fair question existed on that subject, on which he was entitled 
to be heard. The council could not adjudge that he had “entirely aban- 
doned”’ his office, and declare a vacancy, without notice to him. Notice 
was certainly practicable, for he had given this clerk his address, and of 
this the council had notice. If there was ipso facto a vacancy, no cor- 
porate action was necessary. If the resolution was to create the vacancy 
notice, if practicable, hearing and proof were prerequisites to action. 
Markley v. Borough of Cape May Point, 55 N. J. Law 104; 25 Atl. 259. 
That case suggests a doubt of any such power in the council of a borough 
formed under a statute like that before us. It is argued that the resolution 
was harmless, and therefore need not be avoided; that a controversy can 
only arise when there is an attempt to appoint a successor to the prose- 
cutor. In the case cited, the form of the resolution was the same as that 
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adopted in this case. 


LITTLE V. M’ VEY. 


This court took jurisdiction over it as, in effect, 
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an attempted removal, and such is the real nature of the resolution now 
before us. It is the right of every one holding office to insist that there 
shall be no cloud on his title. The resolution under review will be set 


aside, with costs. 


LITTLE V. McVEY. 


(N. J. Supreme Court, July 10, 1900.) 


Judgments—Limitations of ac- 
tions—Judgments of other states.— 
Const. U. S., Art. 4, Sec. 1, declares 
that full faith and credit shall be 
given in each state to the records 
and judicial proceedings of every 
other state. Gen. St., p. 1,974, 
Sec. 8, provides that no action on a 
contract without specialty shall be 
brought after six years from the 
accrual of such cause of action. 


Held, that where an action was 
brought on judgments rendered in 
the State of New York more than 
six years prior to the action, there 
being no statute of limitations rela- 
tive to the judgments of sister 
states, the action was not barred, 
since, under Const. U. S., Art. 4, 
Sec. 1, a judgment of a sister state 
cannot be regarded as a contract 


debt. 









Action by Jacob V. Little against John McVey. Motion to strike 
plea of statute of limitations. Motion granted. 


Mr. Charles J. Roe for the motion. 

Mr. William K. McClure opposed. 

FORT, J.: This is an action upon two judgments recovered in 1888 
in the Supreme court of the State of New York. Several pleas were filed 
to the declaration on the judgments, but the only one called in question 
on this motion is the last, which states “that the several alleged causes 
of action in the declaration mentioned did not, nor did any or either of 
them, accrue to the plaintiff at any time within six years next before the 
commencement of this suit.” This sets up as a defense to the action on 
the judgments sued on our statute of limitations applicable to debts 
founded on simple contracts. That suits upon judgments of a sister state 
are governed by the lex fori, and not by the lex loci contractus, in so far 
as proceedings touching the remedy to recover on such judgments are 
concerned, is without question.” Scudder v. Bank, 91 U. S. 406; 23 L. Ed. 
245; Amy v. Dubuque, 98 U. S. 470; 25 L. Ed. 228. This whole subject 
is discussed in the case of McElmoyle v. Cohen, 13 Pet. 312; 10 L. Ed. 
177, and the cases above cited follow it. There the court construes the 
provision of the constitution of the United States which relates to the 
faith and credit to be given by one state to the judgments of the courts 
of another state, and says: “What is the nature of a plea of the statute 
of limitations? Is it a plea that settles the right of a party on a contract 
or judgment, or one that bars the remedy? Whatever diversity of 
opinion there may be among jurists upon this point, we think it well 
settled to be a plea to the remedy. Consequently the lex fori must 
prevail.” In this state there is no statute of limitations which specifically 
provides for the length of time within which suit must be brought upon 
a judgment of a sister state, and unless the eighth section of our statute 
of limitations can be pleaded to a suit upon such a judgment, and is 
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applicable to such suits, this plea is bad. Gen. St., p. 1,974, Sec.8. There 
are a number of states which have statutes of limitation as to suits upon 
such judgments, and where such statutes exist the Supreme court of the 
United States has sustained them, and held that it was within the power 
of one state to provide that a suit upon a judgment of a sister state must 
be brought within a certain period of years. The statute of Georgia was, 
as construed in McElmoyle v. Cohen, above cited, as follows: “That 
actions of debt on judgments obtained in courts, other than the courts of 
this state, must be brought in five years after the judgment is obtained.” 
And the court upheld that statute as within the legislative authority of a 
state, and not interdicted by the faith and credit clause of the federal 
constitution. To the same effect is Bank v. Dalton, 9 How. 522; 13 L. 
Ed. 242, and Bacon v. Howard, 20 How. 22; 15 L. Ed. 811. In our 
own state it has been held that in a suit upon a foreign judgment (that 
is, a judgment recovered in the Dominion of Canada, where the consti- 
tutional provision which relates to the faith and credit to be given to the 
judgments of a sister state does not apply) a plea of our statute of limita- 
tions is good, because such foreign judgment possesses no higher char- 
acter than a simple contract debt, and hence is barred by the same period 
of limitations as contract debts. Bank v. Ramsey, 55 N. J. Law 383; 26 
Atl. 837. The judgment of a sister state is not a foreign judgment. It 
will have the same faith and credit here as in the state where it may have 
been rendered, and will be deemed conclusive evidence of the debt merged 
in it. The judgment of a sister-state excludes all controversy in this 
state as to the merits of the debt and contract upon which the judgment is 
founded. A judgment of a sister state cannot be treated here as a simple 
contract debt, but must be considered as a debt of record and a verity. 
Such a judgment is not the prima facie evidence of a debt. It must be 
deemed conclusive evidence of the debt. 

One of the leading cases in this country on this question is Andrews 
v. Montgomery, 19 Johns. 162. In this state our Supreme court, as long 
ago as 1832, in passing upon a plea of the statute of limitations interposed 
to a suit upon a judgment obtained in the Court of Common Pleas of the 
County of Northampton, in the State of Pennsylvania, said, by Ewing, 
C. J.: “Our statute for the limitation of actions upon contracts cannot 
be brought to bear upon the present demand. Nor have we any statute 
which in express terms prescribes a period within which actions upon the 
judgments of other states must be commenced. We have a statute com- 
prehending judgments, but it is confined in terms to judgments of this 
state.” Gulick v. Loder, 13 N. J. Law 68. The statute construed by 
the court in this last case, and which was pleaded by the second plea 
demurred to, was that which limits the right to bring an action to twenty 
years.- The effect of the decision in Gulick v. Loder is that there is no 
statute of limitations at all in this state which can be pleaded in bar of a 
suit upon a judgment of a sister state. The court says, in Gulick v. Loder, 
however, that in such suits it is possible, under a plea of payment, to give 
evidence that the judgment of the sister state has existed for more than 
twenty years, and that a presumption arises, from such length of time 
alone, of payment, but not by virtue of the.statute, the principle evidently 
being that, upon proof that no demand or attempt to enforce the judg- 
ment of a sister state has been made within twenty years, that in itself is 
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evidence that the judgment has been paid, and casts the burden upon the 
plaintiff to establish the contrary before a recovery can be had. In the 
absence of a statute of limitations applicable to suits upon judgments of 
a sister state, the courts of this state are required to give to such judg- 
ments the same faith and credit, and rights of action thereon, to the same 
extent as are given to our own judgments. And the language of our 
statute with reference to our own judgments is, “A judgment in any court 
of record in this state may be revived by scire facias or an action of debt 
may be brought thereon within twenty years next after the date of such 
judgment, and not after.” 

The plea in this case, in my judgment, is without substance in law, 
and raises purely and solely a legal question, in view of the admission in 
the declaration that the judgments sued on were recovered more than six 
years before the action was instituted, and the motion to strike out should 
be granted. An order will be made accordingly. 


NEW JERSEY COURT OF ERRORS AND APPEALS. 


(Abstracts of Receut Opinions). 


Homicide—Indictment—Trial—Verdict.—1. A count in an indict- 
ment following the language of Revision, p. 275 (P. L. 1898, p. 879, Sec. 
36), charging that the accused, ‘willfully, feloniously, deliberately and of 
his malice aforethought, did kill and murder, contrary to the form of 
the statute,” etc., is sufficient to charge the crime of murder in the first - 
degree. 2. It is also sufficient for the killing of an officer in the execu- 
tion of his office, without alleging that deceased was an officer. 3. Section 
18 of the act concerning juries (Revision, p. 527) enacts that, among 
others, the Court of Oyer and Terminer may, on motion in behalf of the 
state, or of any prosecutor or defendant in any indictment, order a struck 
jury, and section 19 provides that a rule therefor shall remain in force 
until the cause is tried, and no jury shall be summoned unless the rule be 
first vacated by the court. Held, to vest in the court discretion to order 
such a jury, and to vacate the order when made; and hence a prisoner by 
the discharge of such a rule was not deprived of any vested right which 
could legally be considered either a “manifest wrong or injury,” within 
Acts 1898, p, 915, Sec. 1386. © 4, The fact that no colored man is returned 
on the panel returned on the trial of a colored defendant does not deprive 
him of the rights guaranteed to him by section 1 of the fourteenth amend- 
ment to the federal constitution, unless such return was made resignedly. 
5. Where an accused, on his arrest, was told by one of the police officers 
having him in custody, or by the son of one of them in their presence, 
that he had better tell all about it, and that it would be easier for him, and 
confessed shortly thereafter on meeting another officer, who came to 
arrest him, and who, without knowing what had before occurred, and 
before his confession, warned him, according to his own admission in evi- 
dence, corroborated by that of the officer, that he need not say a word 
unless he wanted to, it is sufficient to justify a finding that his confession 
was voluntary, and admitting the same against him. 6. Defendant was 
arrested for killing a constable in the execution of his office, which by P. 
L.. 1898, p. 824, Sec. 106, is declared to be murder. The constable was 
elected in the spring of 1897 for a term of three years; and by Gen. St., 
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p. 849, Secs. 14, 16, he was required to renew his official bond annually, 
and for failure and refusal to do so it was declared that his office should 
become vacant, and the vacancy be filled as required by law. He took his 
office and gave bond in March, 1897, and omitted to renew it in March, 
1898, but in March, 1899, he filed a renewal bond in compliance with the 
statute. His continuance was recognized by all public authorities, and his 
official authority was shown by such evidence as is uniformly regarded as 
sufficient proof of official position. Held, that the court could not inquire 
on the trial whether his office had become vacant, and pronounce a judg- 
ment of forfeiture. 7. Where one kills an officer in the execution of his 
office or duty, unless the act is excused or justified, so as to entitle him 
to an acquittal, under no view of the evidence could the killing be merely 
manslaughter, and he must be convicted of murder, since by P. L. 1898, 
p. 824, Sec. 106, such a killing is made murder. 8. In the prosecution of 
one accused of murder, he was asked if he ever had any trouble with any 
one, and he answered that he never did. On cross-examination he was 
asked if he did not have a dispute with a certain witness and draw a razor 
on him and attack him with a pitchfork. Held, that this evidence was 
incompetent, but that, if at all competent on cross-examination, it was 
irrelevant and immaterial, and the state was bound by defendant’s answer, 
and could not contradict it. 9. Where testimony tending to impress on 
the minds of the jury a conviction of the natural propensity of the accused 
to resort to extreme violence on slight provocation is improperly admitted; 
to remove its effect it must be formally and emphatically expunged from 
the record before the testimony is closed and the summing up of counsel 
iscommenced. 10. Ifa prisoner testifies to his good character, evidence 
in reply tending to show his bad character must be confined to his general 
reputation, and evidence of a particular act or specific facts is inadmissible, 
either as original evidence or by way of rebuttal. Bullock v. State. (Mr. 
George C. Beekman and Mr. William J. Leonard for plaintiff in error. 
Mr. John E. Foster for the State). Opinion by DEPUE, C. J., Septem- 
ber 6, 19086. 


NEW JERSEY SUPREME COURT. 


(Abstract of Recent Opinions), 


Fraud—Affidavit for bail—Sufficiency—Where, in an action to 
recover moneys paid on a contract for sale of realty, an affidavit for an 
order to hold to bail averred that defendant “assured deponent that the 
premises were free and clear of all incumbrances, and that certain moneys 
were paid defendant (on such assurance, and that defendant fraudulently 
contracted the debt,” the affidavit was insufficient, since it failed to state 
such facts circumstantially as would be admissible in evidence on a trial 
of the cause, and the statements as to the assurances by defendant, and 
that the debt was fraudulently contracted, were mere conclusions. 
McGrath v. Riley. (Mr. Allan Benny for plaintiff. Mr. Clarence Linn 
for defendant). Opinion by LIPPINCOTT, J., May 5, 1900. 


The right of a stockholder to inspect books of the corporation is held, 
in Cincinnati Volksblatt Co. v. Hoffmeister (Ohio), 48 L. R. A. 732, not 
to depend upon the motive or purpose of the stockholder. 
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NEW JERSEY PREROGATIVE COURT. 





(Abstract of Recent Opinions) 


Insolvent trustee—Preferences.—When a trustee has réceived trust 
moneys, and thereafter dies insolvent, the claim of the cestui que trust 
cannot be preferred over the claims of the general creditors of the deceased, 
unless it appears that the trust moneys were used by the trustee in the 
purchase of property which he retained until his death, or were deposited 
by the trustee in his bank account, a balance of which remained undrawn 
at his death, or were otherwise traced to specific property left by the 
deceased, in which cases the claim of the cestui que trust is not that of a 
creditor, but of an equitable owner of the trust funds or that into which 
they can be traced. Ellicott v. Kuhl. (Messrs. Fluck & Parker for 
appellants. Mr. E. P. Conkling for respondent). Opinion by MAGIE, 
Ordinary, July 18, 1900. 


NEW JERSEY COURT OF CHANCERY. 


(Abstracts of Recent Opinions). 

Partnership—What constitutes——1. Where there was an agreement 
between complainant and defendant whereby complainant rendered ser- 
vices in the business of defendant, and received a certain sum per week 
as compensation, and half of the profits, but there was no understanding 
that plaintiff should share in the losses, such agreement did not constitute 
a partnership. 2. Where a complainant filed a bill alleging that a part- 
nership had existed between him and defendant, and prayed for an 
accounting, a dissolution and the appointment of a receiver, and it 
appeared that there was only an arrangement whereby plaintiff was 
employed by defendant at a certain sum per week, and in addition thereto 
half of the profits, plaintiff was entitled to a decree for an accounting. 3. 
Although complainant was entitled to.an accounting, no costs should be 
allowed him if an account ordered to be served on him by defendant 
should be correct, since, having been charged as a partner, defendant had 
an excuse for not accounting as an employer. Cornell v. Redrow. (Mr. 
William I. Garrison and Mr. U.S. Styron for complainant. Mr. William 
F. Rex and Mr. Frederick A. Rex for defendant). Opinion by GREY, 
V.C., July 30, 1900. 


Mechanics’ liens—Priorities—Gen. St., p. 2073, Sec. 38, provides 
that whenever any contractor shall, upon demand, refuse to pay any 
material man the money due him, it shall be the duty of such material 
man to give notice to the owner of the building of the amount due him, 
and that the owner shall thereupon be authorized to detain the amount 
due out of the amount owing to the contractor. Id., p. 2074, Sec. 41, 
provides that if the owner of a building shall, in advance of the terms of 
a building contract, pay any money on the contract, and the amount still 
due to the contractor after such payment shall be insufficient to satisfy 
the notices served in conformity with section 38, such owner shall be 
liable as if no such payment had been made. Held, that where a dispute 
arose between the owner of a building and one who had contracted to 
make repairs and there was a submission to arbitration of matters in 
difference between them, concerning the materials used, etc., the liability 











344 THE NEW JERSEY LAW JOURNAL. 


of the owner did not mature until the award of the arbitration was made, 
and claims of materia! men, of which notice was given to the owner of the 
building pending the arbitration proceedings, had preference over a draft 
drawn by the contractor on the owner in favor of plaintiff, whose claim 
against the contractor had no connection with the building. Booth v. 
Kiefer. (Mr. James Benny for complainants. Mr. Elmer W. Demarest 
for defendant). Opinion by PITNEY, V. C., August 8, 1900. 


Equity—Pleading—Cross bill—Parties.—1. A motion to strike out a 
defense in an answer as impertinent or immaterial will be refused, unless 
the matter criticised is so unrelated to the complainant’s claim as to be 
unworthy of any consideration as a defense, either of fact or of law. 2. A 
complainant may not, under a motion to strike out, present and have deter- 
mined the sufficiency in law of facts set forth in an answer to constitute a 
defense. 3. When a complainant, who is the holder of a title to lands 
by devise, and the executor of the will devising them, files a bill to enforce 
the specific performance of a contract for the sale of the devised lands, 
which he claims operates antecedently to the will, and makes defendants 
only the holders of legacies charged by the will upon the lands, for the 
purpose of divesting the charge, a cross bill filed by the defendant legatees 
with an answer denying the contract, praying sale of the lands to pay 
their legacies, will not be stricken out as impertinent, nor because not 
germane to the subject matter of the original suit. 4. When, by a bill 
in equity, an apparent legal charge upon lands is challenged, this court 
has jurisdiction under a cross bill in the same suit to enforce the charge. 
5. A cross bill may bring in new parties, if their presence in court in the 
suit be necessary to grant affirmative relief in aid of a defense. 6. Ifa 
cross bill lacks necessary parties as defendants, it will not be stricken out 
for that reason. 7. Where there is such a lack, and the cross bill has not 
for that reason been challenged by the defendant, the court will stand the 
cause over until the necessary parties are brought in as defendants. 
Haberman v. Kaufer. (Mr. Freeman Woodbridge for complainant. Mr. 
Alan H. Strong for defendants). Opinion by GREY, V. C., August 8, 
1900. 


Bill to quiet title—Settlement—Costs.—1. Gen. St., p. 3,487, Sec. 6, 
declares that on a bill to quiet title the court shall fix and settle the rights 
of the parties in the lands in dispute. Held, that where, on a bill to quiet 
title, a feigned issue was awarded to try the question of the legal title to 
the lands, and after judgment in favor of defendants both plaintiff and 
defendants conveyed all their interest in the lands in dispute to a stranger 
to the suit, the bill should be dismissed, since neither party had any rights 
in the lands to be bound by any decree. 2. Where, on a bill to quiet title, 
a feigned issue was awarded to try the legal title to the lands in dispute, 
and, after judgment for defendants, plaintiff and defendants settled the 
litigation by conveying their interest in the lands in dispute to a third 
party, each party should pay his own costs. (Oberon Land Co. v. Dunn. 
(Mr. D. J. Pancoast for complainant. Mr. G, A. Bourgeois for defend- 
ants, Mary Dunn and others). Opinion by GREY, V. C., August 16, 
19). 
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DINED BUT NOT WINED. 


If one is to judge from the menu, 
Mr. Justice Fort had an exemplary 
dinner served to him by the Bar of 
Monmouth county on October 3, 
at Freehold. His Honor had open- 
ed the October term of the Mon- 
mouth courts the day previous, and, 
as it was the first occasion on which 
he had presided over the dignified 
body which make up the Mon- 
mouth Bar, it was thought advisa- 
ble, as well as in the line of custom, 
to have a dinner. It was, there- 
fore, given at the American Hotel. 
Ex-Judge Conover introduced the 
Justice to the lawyers, after which 
Judge William H. Vredenburgh 
made an address of welcome. Mr. 
Justice Fort responded and of his 


address the “Monmouth Demo- 
crat” says: 
“His remarks were felicitous. 


He pointed out the many important 
interests in the county and its 
growing importance, both in popu- 
lation and material wealth. He 
spoke in high terms of the Bar of 
the state and said that that of Mon- 
mouth was doing its full share in 
upholding its good name and fair 
fame. He did not know ofa single 
instance where a member of the 

}ar had ever imposed upon a judge 
by deceiving him into signing or- 
ders improperly. He also spoke of 
the great dependence of the judges 
upon the Bar, and closed by saying 
that he would extend every cour- 
tesy and favor to the members of 
the Monmouth Bar that he could 
consistently. He proposed to fol- 
low one and only one rule in the 
performance of his official duties, 
namely, to adhere strictly to the dic- 
tates of his conscience. Judge 
Fort is a ready and excellent speak- 
er, and he made a distinctly favor- 
cable impression.” 





The company then repaired to 
the dining room, where an excel- 
lent dinner had been prepared. 
The preparation of the menu must 
have cost Counsellor McDermott 
a great many sleepless hours, for 
this is what he prepared: 

“This is a very good land to fall 
in with, and a pleasant land to see.” 
Log of the Half Moon, 1609. 


Menu. 


OYSTERS. 
Shrewsbury on Half Shell. 
“Of these, the chronicles yet remain, 
From Navesink Heights to Freehold Plain.’’ 
SOUPS. 
Oxtail. Consomme. 
“Of two evils the less is always to be chosen.’’ 


RELISHES. 


Celery. Sliced Tomatoes. Olives. Cucumbers, 
‘‘Cum grano salis.’’ 
FISH. 
Boiled Sea Bass, Egg Sauce. 


‘This dapple green, plump shouldered bass.’’ 
ENTREE. 
sroiled Chicken. 
“Away from the happy Monmouth 
to noontide marches.’’ 
ROASTS. . 
Roast Turkey, Cranberry Sauce. 
“Nothing in his life 
Became him like the leaving of it.”’ 
Roast Beef. 


farms 


“That glorious summum bonum, rare roast 
beef.’’ 
Asparagus. 
Green Peas. String Beans, Beets. 


Sweet Potatoes. White Potatoes. 
‘“‘Ploughed up in Old Monmouth’s Plain.’’ 
DESSERT. 

Mince Pie. 

“You'll find within all kinas of sin our grocery 

store produces.’’ 
Apple Pie. 
“The best of all physicians 
Is apple pie and cheese.”’ 
Lemon Meringue. Rice Pudding. 
‘““The very recollection of them puddin’s ‘nd 


them pies 
Brings a yearnin’ to my buzzom ‘nd the water 


to my eyes.’ 
Ice Cream. = 
“I'd leave my happy home for you. 
Fruit. Nuts. Crackers and Cheese. 


“Digestive cheese and fruit there sure will be.”’ 
Coffee. 
“Thou art all the comfort, 


I The gods will diet me with.”’ 


Cigars. 
‘“Thought in the early morning, solace in time 
of woes, ‘ 
Peace in the hush of the twilight, balm ere my 
eyelids close.”’ 


‘*Feast to-day while yet you may— se 
Who knows but we shall starve to-morrow! 








346 THE NEW JERSEY 


OBITUARIES. 


GENERAL WILLIAM 8. STRYKER. 


Adjutant General Wiiliam S. 
Stryker, LL. D., of this state, died 
on October 29 at his home in Tren- 
ton, after an illness of only four 
days. He had been afflicted for 
some years with attacks of indiges- 
tion, which affected his heart, and 
it was from one of these that his 
death resulted. His funeral was 
held on Thursday, November 1, and 
was attended by an immense con- 
course of people, because the Gen- 
eral was widely known throughout 
the state and had hosts of personal 
friends. 

General Stryker was not a mem- 
ber of the New Jersey bar, but was 
a lawyer nevertheless, having been 
admitted to practice in Ohio. He 
was born in Trenton, June 6, 1838, 
and graduated from Rutgers Col- 
lege. Then he studied law, but the 
war broke out while he was pur- 
suing his studies and he volun- 
teered at the first call for troops in 
this state, and then became active 
in organizing the Fourteenth New 
Jersey Volunteer Regiment. Early 
in February, 1863, he was ordered 
to Hilton Head, South Carolina, 
with the rank of Major. He took 
an active part in the capture of 
Morris Island, and was conspicu- 
ous in the desperate conflict that 
attended the night attack on Fort 
Wagner. 

Some time later he was stricken 
ill, in consequence of the exposure 
incidental to his protracted service 
in the field, and he was transferred 
to the North to take charge of the 
Pay Department at Parole Camp, 
Columbus, O. He was brevetted 


Lieutenant Colonel for gallantry 
and meritorious service during the 
war, and for a time contemplated 
remaining in the military service of 
the United States. 


He abandoned 
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that idea in June, 1866, and re- 
signed his commission, returning to 
his Trenton home, where he was 
appointed aide on the Governor’s 
Staff. 

He was made Brigadier General 
and Adjutant General of the state 
April 12, 1867, and continued in 
that office until his death. For 
long and meritorious service, both 
as a soldier in the United States 
Army and in the National Guard 
of the state, he was rewarded Feb- 
ruary 9, 1874, with the brevet rank 
of Major General. 

Immediately after taking charge 
of his office as Adjutant General he 
began the stupendous work of col- 
lecting the records of all the Jersey- 
men who participated in the Civil 
War, and the present concise rec- 
ords were compiled by him. His 
book, “Roster of Jerseymen in the 
Revolutionary War,” is another 
valuable record, and takes place 
with his “Roster of New Jersey 
Volunteers in the Civil War” 
among.the cherished annals of the 
state. 

General Stryker was admitted to 
the Bar of Ohio as a counsellor-at- 
law in 1866. Soon after his return 
to New Jersey he was elected Pres- 
ident of the Trenton’ Banking 
Company, and has served for many 
years as a Director of that concern. 
He held membership in a number 
of state and county historical so- 
cieties, was a Fellow of the Amer- 
ican Geographical Society, Presi- 
dent of the New Jersey Society of 
the Cincinnati, and also President 
of the Trenton Savings Fund So- 
ciety. The degree of Doctor of 
Laws was conferred on him in 
June, 1899, by Princeton Univer- 
sity. 

In addition to the records of the 
New Jersey soldiers, General Stry- 
ker has written a dozen or more in- 
teresting monographs relating to 
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the history of New Jersey. His 
last two published works were en- 
titled “The Battles of Trenton and 
Princeton” and “The Battle of 
Monmouth.” 


EX-CONGRESSMAN JAMES BUCHANAN. 


Former Congressman James 
Buchanan, of Trenton, died sud- 
denly at his home on Tuesday 
morning, October 30, of Bright’s 
disease, from which he has been a 
sufferer for many years. The day 
previous he was attending to some 
business matters in the city, al- 
though for months he has been 
most of the time in his home, an 
invalid. 

James Buchanan was born at 
Ringoes, Hunterdon county, June 
17, 1839. He received his early ed- 
ucation in the common schools of 
that town, later entering the acad- 
emy at Clinton and then pursuing 
a course at the Albany Law School. 

He was admitted as an attorney 
to the Bar of New Jersey in No- 
vember, 1864, and in December of 
the same year settled in Trenton. 
He secured a counsellor’s degree in 
June, 1869, and was admitted as a 
counsellor in the United States Su- 
preme court in 1876. 

Mr. Buchanan began his career 
in public life in 1866, when he was 
made Reading Clerk of the legisla- 
ture. He was appointed a member 
of the Trenton School Board and 
served for two years. He was then 
appointed Judge of Mercer county 
for five years, from 1874 to 1879. 
In 1883 and 1884 he served as a 
member of Common Council and 
in 1885 was sent to Congress, to 


which he was continuously re- 
elected until 1893, serving four 
terms. 


On September 26, 1863, he was 
married to May Isabel Bullock, of 
Flemington, by whom he had one 
Arthur, now a resident of 


son, 
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Washington and Private Secretary 
to Congressman Gardner. She 
died a number of years ago, and on 
November 8, 1887, he married 
Irene S. Koons, of Washington, D. 
C., his present wife. 

When he returned from Con- 
gress he resumed his law practice 
in Trenton and associated with 
himself Judge Rellstab, now Judge 
of the county. On May 7, of this 
year, he was elected City Solicitor 
for three years. He was also a 
Trustee of the Peddie Institute at 
Hightstown and of the Bucknell 
College, Pennsylvania. 

While in Congress he held a 
number of important positions, be- 
ing Chairman of the Committee on 
Manufactures,and a member of the 
Committees on Labor and Claims, 
Labor, Patents and Judiciary. He 
was a member of the Curtain Com- 
mittee to investigate the Gould rail- 
road strike, in 1885, and was also 
on the committee to investigate the 
Standard Oil, Whiskey and Sugar 
Trusts. Among his most famous 
speeches were “The McKinley Bill 
and What It Does,” “Tariff,” “Sil- 
ver” and “Labor Arbitration” and 
in favor of “The Eight Hour Law.” 
His speech on the McKinley bill 
was circulated by the hundred 
thousand copies. Over 6,000 pen- 
sion claims passed through his 
hands, many of which he had to 
look up in the Revision Depart- 
ment. 


CAPT. THOMAS W. MIDDLETON. 


Captain Thomas W. Middleton, 

of Toms River, died September 29, 

1900, from an accident. He had 

been ill for a week or so from acute 

| indigestion, and, when entering his 

law office, fell over upon the steps 
and the shock destroyed his !ife. 

Thomas Woodward Middleton 

| was born at Groveville, near Tren- 

‘ton, July 24, 1828; was educated at 





















Rey. Alden C. Scovel’s Preparatory 
School, Bordentown, and read law 
there with the late Garrit S. Can- 
non. He was admitted to the Bar 
in November, 1852, and for about 
one year followed his profession in 
Bordentown. He went to Toms 
River in 1853 and was in active 
practice until the Civil War broke 
out, when he raised the first com- 
pany of troops in Ocean county. 
He went out as Captain of Com- 
pany D, Ninth New Jersey Volun- 
teer Infantry, and served with great 
credit until he was wounded at the 
battle of Newberne, March 14, 
1862. He returned home to re- 
cuperate, and later was ordered to 
Camp Convalescent, Baltimore, 
where he served as Judge Advocate 
under General Wool for about six 
months, when he resigned and 
again came home. Early in 1863 
he was commissioned by President 
Lincoln as Captain in the Veteran 
Reserve Corps and attached to the 
Twelfth, and afterward to the 
Twenty-third, Regiment. He was 
detailed for special duty, first for 
recruiting, at Kingston, N. Y., and 
later to Washington, where for nine 
months he was in command of four 
companies at Columbia College 
Hospital. Thence he went to St. 
Louis as commandant of the Draft 
Rendezvous Barracks, having 
charge of four companies. After 
about two years his old wound 
broke out, and, in the fall of 1865, 
he was sent home to recuperate. 
Soon afterward he resigned and re- 
sumed the practice of his profession 
at Toms River, where he always 
afterward resided. 

On February 28, 1872, Governor 
Joel Parker appointed Captain Mid- 
dleton Prosecutor of the Pleas of 
Ocean county, which’ position he 
filled without interruption until 
March 15, 1897, a period of twenty- 
five years. During that time he 
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attended every one of the seventy- 
five terms of the court. In this 
capacity he prosecuted three mur- 
der trials, notably the famous Rock- 
well trial, in 1885, which occupied 
about six weeks. Mr. Middleton 
was eighteen years Clerk of the 
Board of Registration and Elec- 
tions of Ocean county. He was 
also Clerk of the Board of Free- 
holders for many years. He was a 
charter member and Past Com- 
mander of Ambrose E. Burnside 
Post, No. 59, G. A. R., of Toms 
River; was Judge Advocate on the 
staff of General E. Burd Grubb. 
He was buried with Masonic cere- 
monies. 


CORPORATIONS MAY BE DIS8- 
CHARGED IN BANKRUPTCY. 


The Bankrupt act of 1867 ex- 
pressly excepted corporations from 
the benefit of a discharge, but the 
act of 1898 is silent on the subject. 
There are, however, good reasons 
for holding that it was intended that 
all bankrupts, whether voluntary 
or involuntary, shall be entitled to a 
discharge, whether corporation or 
person. 

The dictionary clause declares 
that ‘“‘persons’ shall include cor- 
porations, except where otherwise 
specified, and the discharge sec- 
tions do not, in terms, exclude cor- 
porations. 

This view has just been taken by 
the First Circuit Court of Appeals 
in re Marshall Paper Co., 102 Fed. 
873, wherein Judge Lowell’s de- 
cision, in the District court, deny- 
ing the company’s discharge, was 
reversed. 

It is now held that a corporation, 
adjudged an involuntary bankrupt 
(for it cannot be a voluntary one) 
| is entitled to a discharge under the 

act of 1898. It must, however, be 
| remembered that the right to a dis- 
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charge, and its effect, are wholly 
distinct propositions, and different 
jurisdictions are called upon to de- 
termine the one and the other. 
The discharge is either granted or 
denied in the Bankrupt court—its 
effect, however, is determinable in 
the state or national courts, where 
a discharge may be pleaded in bar 
of a subsisting indebtedness. 

Under the authority of hill v. 


Harding, 130 U. S. 699, it may 
sometimes become necessary to 


allow a modified judgment, either 
against a person or corporation, in 
order to permit a recovery against 
persons secondarily liable with the 
bankrupt debtor, in cases where, as 
against other parties, a judgment 
against the principal debtor may be 
necessary as a basis for further 
legal proceeding. 

This decision is valuable in its 
results upon many applications 
pending in the courts, and we be- 
lieve the decision to be absolutely 
sound and supported by authority. 
—National Corporation Reporter. 


JUST TO AMUSE. 


A judge of the old school is said 
to have once summed up a very 
complicated case in the following 
terms: “Gentlemen of the Jury: 
You have all heard the evidence, 
you have also heard what the 
learned counsel have said. 
believe what the counsel for the 
plaintiff has told you, your verdict 
will be for the plaintiff; but if, on 
the other hand, you believe what 
the defendant’s counsel has told 
you, then you will give a verdict for 
the defendant. But if you are like 
me and don’t believe what either of 
them has said, then I don’t know 
what you will do.” 
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THE LAW STUDENTS’ CLUB. 


The students of Essex county 
have organized “The Law Students’ 
Association of Essex County.” 
After a discussion of various mat- 
ters pertaining to such an associa- 
tion a constitution and by-laws 
were adopted, in the preamble to 
which it is declared that the ob- 
jects of the organization are “to 
promote the study of law, cultivate 
the reasoning faculties, develop the 
intellect, augment the power of 
speech, acquire skill in debate and 


| prompt and accurate judgment in 


the practical affairs of life.” Meet- 
ings will be held ori the second and 
fourth Saturdays of each month. 
The president is Mr. Harry Wright. 


BOOK NOTICES. 


HANDBOOK of the Law of Bills 
and Notes. By Charles P. Nor- 
ton, Lecturer on Bills and Notes 
in the Buffalo Law School. 
Third Edition, with an Appendix, 
containing the Negotiable In- 
struments Law, by Francis B. 
Tiffany. St. Paul, Minn.: West 
Publishing Co., 1900. 


Mr. Norton’s book on Bills and 
Notes is well known to the pro- 
fession. It is a clear and con- 


cise statement of the law on this 


If you | 


subject. It is not merely a digest 
of the cases, but a discussion of the 
principles, with an orderly state- 
ment of the results of the decisions, 
and, where the results are doubtful 
by reason of disagreement, the rea- 
sons on both sides are stated and 
due weight given to conflicting au- 
thorities. It is the work of one who 


has made a study of the subject for 
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the purpose of instruction, and has 
the faculty of clear expression with 
that purpose in view. 

No attempt is made to refer to all 
the authorities, and there is no 
reference to certain cases in New 
Jersey on a question of some im- 
portance, which has been discussed 
here pretty vigorously by the 
Bench as well asthe Bar. We refer 
to Chaddock v. Vanness, 6 Vroom 
517, and Building Society v. Leeds, 
21 Vroom 399, on the effect of an 
endorsement by one not named as 
payee. 

Much new matter has been in- 
corporated in the text of the present 
edition, and especial reference is 
made to the collection of cases by 
Professor Ames, whose index and 
summary are acknowledged as be- 
ing “unquestionably the most im- 
portant contribution to the subject 
that has been made in America.” 

A new and very valuable feature 
of this edition is the text of the 
Negotiable Instruments Law as 
adopted in New York and in four- 
teen other states and in the Dis- 
trict of Columbia. This act is, for 
the most part, declaratory of the 
existing law and is a precise state- 
ment of the law which has the au- 
thority of the substantial agreement 
of commissioners representing 
fourteen states, who made a care- 
ful study of this subject for the pur- 
pose, and the draft of the bill was 
based upon the English Bills of 
Exchange Act, adopted as early as 


1882, E. Q. K. 
THE LAW OF BILLS, Notes 


and Cheques, by Melville M. 
3igelow. Second edition. Bos- 
ton: Little, Brown & Co., 1900. 
Pp. 349. Buckram, $3.00, and 
sheep, $3.50. 


The Negotiable Instruments 
Law of New York, of 1897, has 
been adopted in sixteen different 





| 
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| states and this has made necessary 


a second edition of Dr. Bigelow’s 
well-known work on commercial 
paper. The edition has been great- 
ly enlarged, and the present one 
has brought the law, as settled by 
the courts, down to the present day. 
The book has a table of cases cited 
and an excellent index. 

An examination of the work 
shows that the language is succinct 
and the law given without circum- 
locution in an incisive way, exactly 
as it ought to be given for those 
who desire to know results of en- 
actments and decisions rather than 
all the causes of and arguments for 
them. It is a model book for a 
student of law, as well as for the 
active practitioner. 

There are three new chapters: 
upon General Doctrine, Certifier’s 
Contract and Vendor’s Contract. 
That on General Doctrine puts the 
largest amount of law in the least 
space of any similar chapter we re- 
member to have read in some years. 


ELEMENTS OF AMERICAN 
Jurisprudence, by William C. 
Robinson, LL. D. Boston: Lit- 
tle, Brown & Co., 1900. Pp. 401. 
Buckram, $3.00 net. 


This is altogether a book for stu- 
dents, and it is needless to say that 
Professor Robinson is unusually 
able in the direction of furnishing 
guides for the instruction of the 
young. This book is primarily in- 
tended for the senior academic 
classes in jurisprudence in univer- 
sities, but any one reading law 
would find it one of the most useful 
guides on the general principles of 
law which he could obtain. After 
clearly stating in a few compact 
sentences his propositions, he refers 
the reader to other books and to 


| cases, so that the latter may be read 


in conjunction with these “Ele- 
ments.” He makes many refer- 
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ences to cases, both federal and 
state, intending that each of these 
shall be read in connection with his 
work, and there are probably one 
thousand cases of this character re- 
ferred to. We recommend the 
work very strongly to students. 


REPORT OF the Twelfth Annual 
Meeting of the Virginia State 
Bar Association. July 17-19, 
1900. Edited by Eugene C-. 
Massie, of the Richmond Bar. 
No better report of any State Bar 

Association comes to our table than 

this from Virginia. We always 

examine it with pleasure, and not 
only for its excellent portraits, but 
also because of the addresses, which 
are invariably able and interesting. 

Among those in this volume 

worthy of special mention are the 


address by Hon. Charles M. 
Gregory, of Wisconsin, on “Bent- 


ham and the Codifiers,” and a paper 
by Mr. Charles M. Blackford, of 
Lynchburg, of the “Trials and Trial 
of Jefferson Davis.” We do not 
agree with the conclusions of Mr. 
Blackford, but still the paper is in- 
teresting. The secretary of the 
society, Mr. Eugene C. Massie, has 
also an excellent paper on the 
“Torrens System of Land Regis- 
tration.” 


TOPOGRAPHIC MAPS. New 
Series, based upon recent sur- 
veys. Price twenty-five cents 
each. 

It is gratifying to see announced 

a new series of topographic maps 

of New Jersey, consisting of twenty 

sheets, each 27 by 37 inches, and 
to be sold separately for twenty-five 
cents. Those now ready are known 
as the Paterson, Hackensack, New- 
ark, Jersey City, Camden, Elizabeth 
and Plainfield sheets. Orders are 


to be sent to the State Geologist, 
Trenton. 


| 


| 


TABLE OF STATUTES Includ- 


ed in The General Statutes of 
New Jersey, 1703-1895. Com- 
piled by Edward J. Luce. Soney 


& Sage, Law Book Publishers, 
Newark, N. J., 1900. 


It is frequently of much moment 
to ascertain whether any given act 
has been included in the General 
Statutes, and heretofore it has re- 
quired much labor to find this, but 
with the Table prepared by Mr. 
Luce this information is placed be- 
fore the practitioner at a glance. It 
is a matter of consequence and of 
value to all in the profession. The 
Table covers, of course, from 1703 
to 1895, and consists of fifty-five 
pages. The work in preparing this 
list or table has been one of consid- 
erable labor, and the price charged, 
$1.50, is certainly small when the 
value of this publication, and its 
necessarily limited sale, are con- 
sidered. 


MEMOIRS OF COUNTESS 
POTOCKA. Edited by Casimir 
Stryienski. Authorized Transla- 
tion by Lionel Strachey. [llus- 
trated. 8 vo. Pp. 253. New 
York: Doubleday & McClure 
Co. $3.50. 


The clever Countess Potocka 
(pronounced Pototska), the author- 
ess of these fascinating memoirs, 
was the great-niece of the last King 
of Poland. A Princess of the 
blood royal, she met and entertain- 
ed all the royal personages who 
came to Warsaw during her resi- 
dence there. Her book teems with 
anecdotes and reminiscences of his- 
torical characters, from the Em- 
press Catherine of Russia to Napo- 
leon and his officers. Some idea of 
the wealth of her family is obtained 
from this description of her aunt’s 


| Castle of Bialystok: 
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“French upholsterers, brought 
there at great expense, nad purvey- 
ed furniture, mirrors and panellings 
worthy of the Palace of Versailles. 
Nothing could surpass the magni- 
ficent proportions of the salons and 
vestibules, adorned with marble 
columns. The arrangement of the 
gardens and parks, the wealth of 
the different hothouses, the beauty 
and profusion of the orange trees— 
all these things made this place a 
right royal abode. Two theatrical 
troupes, French and Polish, as well 
as a company of dancers, shortened 
the long winter evenings by a 
variety of performances. The 
theatre, which was decorated by an 
Italian artist, could hold from three 
to four hundred people.” 

The Countess frankly relates the 
ingenuous way in which she sought 
to turn her more sober-minded 


spouse into an ardent lover; naively 


recounts her infatuation for the 
hussar officer, Count de Flahant, 
and wittily describes the attempt of 
“my old Celadon,’ M. de Nar- 
bonne, to make love to her. But 
the chief interest in the book lies in 
the descriptions, so picturesque and 
vivacious, of Napoleon and his 
court. She says of her first meet- 
ing with the Emperor: “As for me, 
1 experienced a sort of stupor, a 
mute surprise, like that which seizes 
one at the aspect of any prodigy. 
It seemed to me that he wore an 
aureole. The only thought I could 
frame, when I had recovered from 
this first shock, was that such a be- 
ing could not possibly die, that such 
a mighty organization, such a stu- 
pendous genius, could never perish! 
I inwardly awarded him double im- 
mortality.” 

Of the court she writes: “This 


court, so magnificent from a dis- | 


tance, lost by being seen at close 
quarters. A sort of confusion and 
discord were observable there, 
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| which counteracted the air of great- 

| ness and dignity one had a right to 
expect. The wives of the marshals, 
little accustomed to the court man- 
tle, were placed by the side of the 
most ‘elegant and_ best-dressed 
women. It was almost the same 
thing with their husbands, whose 
embroidered uniforms, so resplend- 
ent on parade, so fine on the field of 
battle, contrasted unpleasantly with 
rather uncultured language and 
manners. It was like a rehearsal, 
at which the actors were trying on 
their dresses and repeating their 
parts. This extraordinary mixture 
would have evoked laughter if the 
principal character had not inspired 
a sort of respect and fear, which 
made the idea of absurdity vanish, 
or, at least, annulled it.” 

The manners of the Austrian 
Archduchess, Marie-Louise, were 
but small improvement upon 
those of the lady marshals: “Not 
an affable smile, not an inquiring 
look, lit up that wooden face. She 
went the circle of her visitors, mov- 

| ing from one to the other like those 
machine dolls that go when they 
are wound up, showing off their 
stiff, slender figures and their large, 
pale-blue porcelain eyes, stariug 
and fixed. The Emperor walked 
at her side, prompting her in what 
she had to say, chiefly to the peo- 
ple whom he wished to favor.” 

All lovers of this period of his- 
tory will wish to read for themselves 
the account of the magnificent fete 
prepared by the Princess Pauline 
Borghese for her brother’s royal 
bride; the character sketches of 
Talleyrand, Marat and Madame 
Walewska; the thrilling story of 

| Prince Joseph Poniatowski and the 
final struggle of Poland for free- 
dom. 

| The book is excellently bound 
| and is illustrated with many inter- 
| esting portraits and views. 











